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I.  Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any cou
India of on excisable material used in the manufacture of the goods WH

country or territory outside India.

ory outside




m R gew @ e Y @ ORT & 9’ (e @ e @) Fraf fhar A @
(c) . In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or. the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should ailso be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2™ floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other

than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any'nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may b : to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One.copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken,
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

>Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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6)() In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penaity, where

penalty alone is in dispute.”

[I.  Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

This appeal has been filed by M/s R V Labour Job Contractor, While House,
Opp.Dudhsagar Diary, Near Sahyog Gas Building, Mehsana, Gujarat [for short-
‘appelant’] against Order-in-Original No.AHM-EXCUS-003-ADC-PMR-006-18-19
dated 31.01.2019 [for short-'impugned order’] passed by the Additional
Commissioner of CGST & CE, Gandhinagar Commissionerate [for short-

adjudicating authority].

2. Briefly stated, the fact of the case is that during the course of audit of M/s
Mehsana District Co-Operative Milk Products Union Ltd, Gugaon, Haryana [for
short-"MDCM’] by the Central Excise Officers of Audit, Gugaon, it was observed that
the said unit is engaged in the ‘job work’ contract with the appellant and paying ‘job
charges’ for packing of Dehi, Butter Milk, Ice Cram of per piece. As it appeared that
the activities carried out by the appellant falls under the category of “Packaging” ,
“Cleaning * services as defined under Section 65(205) (zzzf) and 65(1015) (zzzd) of
Finance Act, 1994 respectively till 30.06.2012 and not falling under negative list of
services w.e.f 01.07.2012, verification regarding tax liability was done by
_comparing with ST-3 returns filed by them and net taxable income as per books
and accounts pertaining to the period of 2012-13 to 2016-17. It was observed that
the appellant had received contract income from various units and received net
taxable income of Rs.11,79,25,917/- during the said period. Accordingly, a show
cause notice dated 22.11.2017 was issued to the appellant for recovery of short
payment of service tax amounting to Rs.1,49,41,951/- with interest and imposition
of penalty. Vide impugned order, the adjudicating authority has confirmed the

demand with interest and imposed penalty equal to the duty demanded.

3. Being aggrieved, the appellant has filed the instant appeal on the grounds
that:
e As per work contract given by MDCM, they have to fill ice-cream in retail

packs and related works such as carrying empty crates, brining packing

materials from go-down, counting and arranging the pack till dispatch; that

the works carried out are the ancillary process of manufacture of ice-cream
as defined under Section 2(f) of CEA. It is settled law that the process
resulting to manufacture is not coming under the purview of service tax.
Even after the introduction of negative list, any process amounting to
manufacture or production of goods are kept out of service tax net.

e The only reason the adjudicating authority mentioned in the impugned that
the activity is out of manufacturing process is that the appellant is having
labour contract license and the subject activities is more king to packing
service rather than manufacturing process.

e They submitted various cases laws in favour them inciuding Hon’ble Supreme

Court’s decision [2018 (15) GST, 0«3?@%

issue.

are identical to the present

A\

%
ety




F No.v2/10/GNR/1902-

4., Personal hearing in the matter was held on 03.07.2019. Shri M.H.Ravel,
Consultant reiterated the grounds of appeal and submitted further additional

submissions with case law citations.

5. I have carefully gone through the facts of the case and submissions made by
the appellant in the appeal memorandum as well as at the time of personal hearing.
In the instant case, the issue to be decided is as to whether the job work i.e
packing, unpacking, printing of required information on packing material, other
miscellaneous work and loading and unloading material entrusted to the appellant

by MDCM is liable to pay service tax or otherwise.

6. I find that the appellant was doing the said job work as per valid work
contract/agreement. As per work order/agreement, the appellant has carried out
the work of filling of ice-creams in retail packs and in crates and arranged them or
loaded them in vehicles for dispatch. The packing of ice-creams includes works
relating to carrying the empty crates, bringing of packing materials, perform -
cleaning cups etc, printing of required information on packing materials and
counting/arranging the packs till dispatch. The adjudicating authority has
contended that the works carried out by the appellant is more akin to cleaning and
packaging service rather than manufacturing activities and therefore, taxable upto
01.07.2012 on the said category and after that it qualifies as a ‘service’ in terms of

Section 65B (44) of the Finance Act, 1994.

7. As per notification No.214/1986 dated 25.03.1986, the expression “job work”

means “processing or working upon of raw materials or semi-finished goods

supplied to the job worker, so_as to complete a part or whole of the process

resultina in_the manufacture or finishing of an article or any operation which is

essential for the aforesaid process”. In the instant case, the process undertaken by
the appellant is on the materials or goods supplied by the principal manufacture i.e
MDCM. The MDCM supplies the goods or materials for the works i.e packing,
unpacking, printing of required information on packing material etc on free of cost

and the appellant carries out the work as per given work contract/agreement so as
to enable MDCM to dispatch the goods finally to their customers. Therefore the
activities of works carried out by the appellant as mentioned above qualify as

‘proceés’ of goods, hence, the activity squarely fall under the scope of ‘job work’.

8. Further, I find that in Eaton Fluid Power Ltd’s case [2014 (308) E.L.T. 602

(Tri.-Mumbai)], it has specifically observed that a job work may or may not amount

to manufacture, and just because activities undertaken result in a new commodity,

it cannot be said that there was no job work involved. Therefore any activity

whether amounting to manufacture or not, could qualify as job work activity,
E@W@P ds owned by the principal manufacture
G {7

R CENTR4,

subject to the condition that t

and the job worker carried prog )
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9. As stated above as per work order/agreement, the appellant is required to be
carried out the work of filling of ice-creams in retail packs and in crates and
arranged them or loaded them in vehicles for dispatch. The scope of work
mentioned in the work order stipulates the works starting from unloading of crates
from the vehicles to dispatch the finished ice-cream packets in vehicles i.e the
entire work includes carrying the empty crates, cleaning empty crates, bringing of
packing materials, filling of ice-creams in retail packs, printing of required
information on packing materials and counting/arranging the packs till dispatch.
The adjudicating authority has come to the conclusion that the appellant provides
service viz packaging and cleaning 'service only on the basis certain
. elements/character of works mentioned in the work order/agreement, which is not
correct. I have perused the conditions prescribed in the work order/agreement. I
observe that the condition for payment towards works to be carried out not
stipulates in the form of wages to labours deployed etc or wages for particular
character of work. From the records, I find that the rate for work is fixed for
performing of work per crate. Looking into the facts, it is presumed that the
appellant is getting job work charges by performing the entire works, starting from
unloading of crates from the vehicles to dispatch the crate, after carrying out
intermediate works as mentioned above. Therefore, the process carried out on

goods supplied by MDCM is more of the same kind of manufacturing activity than

rendering service.

10. I find that the Hon’ble Tribunal, Mumbai in case of M/s Shri Samarth
Sevabhavi Trust [2016 (41) S.T.R. 806 (Bom.)] has held that agreement has to be
"read as a whole - Terms and conditions of agreement more relevant that
nomenclature of document. By citing Hon’ble Supreme Court’s decision, the Hon'ble

Tribunal has held that:

8. This interpretation of agreement between respondents and its principal is in
tune with the judgment of Supreme Court in the case of Super Poly Fab-riks
Ltd. v. Commissioner of Central Excise, Punjab reported in 2008 (10) S.T.R.
545 (S.C.). Paragraph No. 8 of the said judgment can be relied upon to drag
the point at home, which reads as under:-

8. There cannot be any doubt whatsoever that a document has to be read as
a whole. The purport and object with which the parties thereto entered into a
contract ought to be ascertained only from the terms and conditions thereof.
Neither the nomenclature of the document nor any particular activity
undertaken by the parties to the contract would be decisive. v
Therefore, in the instant case, the work order/agreement when read together with
the material fact of job works carried out in whole, as stated in foregoing paras, I
‘_ am of the opinion that the activity does not call for levy of service tax on the
appellant. Looking in to such circumstances, I do not find any merit in the

argument of the adjudicating authority that the work carried out by the appellant

more akin to cleaning and packi @@m&;g? and covered under cleaning/packaging
CENTR4, Ve
é\se_ 0),3:'5’%& 7zzf)/65(105) (zzzd) or service as
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defined under Section 65 B (44) of the Finance Act, 1994, over looking the valid

work agreement.

11.  Further, I find that the Hon'ble Supreme Court in case of Commissioner V/s
M/s Surya Trading & Services [2018 (15) GSTL J 209] has dismissed the appeal
filed by the department by upholding that the specific job work activity undertaken

under a contract is not liable for service tax, if payment therefor was given based

on guantity of output. The relevant para is as under:

"2, Heard the Learned Counsel for the appellant and perused the relevant
material.

3. In view of the order dated 23-10-2017 passed by this Court in Civil Appeal
Nos. 18369-18370 of 2017 titled as ‘Commissioner of Service Tax, Mumbai-I v. M/s.
Reach Trading and Service’, the present Civil Appeal is also dismissed in the same
terms.”

The Appellate Tribunal in its impugned order had followed its decision in
Commissioner v. Vintage Service Co. [Final Order Nos. A/93095-93097/2016-
WZB/STB, dated 28-9-2016] which was delivered in Revenue’s appeals filed against
same impugned order-in-appeal which was set aside by that order. In the aforesaid
order the Tribunal had relied upon the decisions reported in 2010 (19) S.T.R. 370
(Tri.-Bang.), 2014 (35) S.T.R. 602 (Tri.-Mum.) and 2016 (41) S.T.R. 806 (Bom.) and
held that the specific job work activity undertaken under a contract is not laible to
Service Tax under the category of Manpower Recruitment and Supply Agency service
if payment therefor was given based on quantity of output.”

11. In view of above discussion, I do not find any merit in the impugned order
where the valid contract was overlooked by considering the activities undertaken by
the appellant as taxable service and confirming short payment of service tax
thereof with interest and imposition of penalty. In view of the Supreme Court’s
decision supra, I find that the specific job work activity undertaken under a valid

\}/ contract should not b,Jiable for service tax. Therefore, I set aside the same.

12. Therefore, I allow the appeal filed by the appellant. The appeal stands

disposed of in above terms. ‘ \ ]
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Superintendent (Appeal),
Central Tax,Ahmedabad.

To

M/s R V Labour Job Contractor,
While House, Opp.Dudhsagar Diary,
Near Sahyog Gas Building, Mehsana, Gujarat



to:-

E

<.'9‘.U1:‘>.‘*’!\’t“

The Chief Commissioner, Central Tax Zone, Ahmedabad.

The Principal Commissioner, Central Tax, Gandhinagar.

The Additional Commissioner, CGTST, Gandhinagar

The Asstt. Commissioner, (Systems), CGST, Hq., Gandhinagar
The Assistant Commissioner, Mehsana Division.

Guard file.

P.A file.
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